BECHUANALAND PROTECTORATE.
No. 51 of 1938,
{(Promulgated 9th December, 1938.)

PROCLAMATION
By His Exceriexcy 1ae Hica COMMISSIONER

Eutitled the Bechuanaland FProtectorate Subordinate
Courts Proclamation, 1938,

Whereas it 1s expedient to consolidate and amend
the laws in force in the Bechuanaland Protectorate
(hereinafter referred to as °‘ the Territory ) relative
to Subordinate Courts and to the jurisdiction, powers
and duties of officers presiding over such Courts;

Now therefore under and by virtue of the powers in
me vested T do hereby declare, proclaim and make
known as follows :

1. This Proclamation is divided into Parts Division of
and Chapters which severally relate to the Hog amas
following subject-matters: —

PART I..-COURTS.

Chapter I.—Establishment of Courts (Sec-

tions two to seven).

Chapter I1.—Officers of the Court (Sections

etght to thirteen).

PART 11.—CIVIL. MATTERS.
Chapter TII.

Civil Jurisdiction (Sections
fourteesn to thirty-one).
Chapter IV.—Witnesses and Evidence in

Civil  Actions (Sections
thorty-tico to thirty-four).
Execution {Sections thirty-
fire to fifty-one).
Chapter VI..—Civil Imprisonment (Sections
Afty-two to sixty).
Chapter VII.—Appeals (Sections sizty-one
to sixty-seven).

Chapter V.

PART III.—CRIMINAL MATTERS.

Chapter VIII.—Criminal Jurisdiction
(Sections swrty-etght to
seventy-one), v

Chapter IX.—Remittal (Sections seventy-
two and seventy-three).

Chapter X.—Review as of Course (Sections
seventy-four to seventy-
seven).
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Chapter X1.—Execution of Sentences (Sec-
tions  seventy-eight to
etghty).

Chapter XI1.—Criminal Appeals (Section
(zzf/hty one).

PART IV —OFFENCES,
(Sections eighty-two to eighty-four.)

PART V.—GENERAL AND SUPPLE-
MENTARY.

(Sections eighty-five to ninety-four).

PART I.—COURTS,

{CHAPTER 1.

There shall be and are hereby consti-
tute(' Courts subordinate to the Hmh Court,
to be known as °° Bubordinate (omfs 7, as
follows, namely :

(1) Courts of a District Cowamissioner, to
be called Subovdinate Courts of the
First Class;
Courts of an Assistant District Com-
missioner, to be called Subordinate
Courts of the Second Class;

(3) Courts of a Cadet, to be called Subordi-
nate Courts of the Third Class.

3. In the absence of any special appoint-
went every District Commissioner, Assistant
District Commissioner or Cadet shall be
deemed to- have been duly appointed to hold
within his district or sub-district a Subordi-
nate Court of a class Louespondin@ to his
rank : Provided always that the High Com-
missioner may, on the recommendation of the
Resident Commissioner, by Notice 1n the
Guzelte, appoint any Administrative Officer
or Cadet to hold a court of a class higher than
that corresponding to his rank, or, in case of
illness, absence or incapacity of any District
Commissioner, Assistant District Commis
sioner o1 Cadet, or for any other good and
sufﬁcient reason, appoint any fit and proper
person to hold a Subordinate Court.

4. The local limits of the jurisdiction of
any Subordinate Court of the First. Second
or Third Class shall be the district within
which such court 15 situated: Provided that
where an Assistant District Commissioner
or a Cadet is placed in charge of a sub-district



or of any portion of a district he shall exer-
cise ]uusdlctlon only within that sub-district
or portion of a district.

(1) Every Subordinate Court shall be a
court of record.

(2) Every summons, subpoena, writ, war-
rant or other process issued out of any Subor-
dinate Court shall be of force throughount the
district, and all such process when endorsed
by a ]udxclal officer of any other district
(and every judicial officer is hereby required
on production to him of anv such process to
endorse the same) shall be of force through-
out the district for which such judicial officer
is appointed, and may be served or executed
therein through thie messenger of such last-
mentioned district or of the court out of
which such process is issued.

6. (1) Subject to the exceptions provided
in this Proclamation or in any other law in
force in the Territory, the proceedings in
Subordinate Courts in all criminal cases and
the trial of all defended civil actions shall be
carried on in open court, and not otherwise,
and the evidence shall be recorded in the
English language.

(9) The trial of any child who is, in the
opinion of the court, less than sixteen years
of age may be held ¢n camera and in some
other place than an orvdinary court room :
Provided that in such case the parent or
guardian of such child shall have the right
to be present.

{3) The court may 1u any case, in the
interest of good order or punhc mmals, direct
that a trial shall be held with closed doors,
or that (with such exgeptmna as the court
may direct) f 'ema]eq or minors or the public
generally shall not be permitted to be present.

(4) Tf any person present in court disturbs
the peace or order thereof, the court may
order that person to be removed or detained
in custody until the rising of the court, or,
if in the opinion of the court peace cannot
otherwiss he secured, may order the court
room to be cleared aud the doors thereof to
be closed to the public.

(5) Except where 1t may otherwise be
provided by law, every witness in a criminal
case shall deliver his evidence viva voce and
in open court: Provided that where any
witness is unable on account of ill health or
advanced age to attend the court, his evidence

may be taken in the presence of the presiding’
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officer, the prosecutor, the accused person,
and thie legal representative (if there be such
representaiive and he chooses to attend) of
the accused person at such place as may seem
to the court most convenient.

(. The. records and proceeding; of the
court shall in all cases he accessible to the
public. under the supervision of an. officer
of the court at convenient times and upon
payment of such fees as may be prescribed
bv the rules: Provided that after a period.of
thirty years has expired from the date of
judgment in such proceedings, the Resident
Commissioner may order the removal of such
records and proceedings to a central place
of custody.

CHAPTER I1.
Orrrcers or THE Courr.

8. (1) There may be appointed for every
court so many clerks of the court and assistant
clerks of the court as may be necessary.

(2) A refusal by the clerk of the court to
do any act which he is empowered by this
Proclamation to do shall be subject to review
by the court on application either es parte
or on uotice, as the circumstances may
require.

9. (1) Any otficer empowered under sections
two and three to hold a court may, subject
to the approval of the Resident Commissioner,
appoint a messenger of the court, subject to
such conditicns as to remuneration and tenure
of office as the Resident Commissioner may
determine.

(2) The messenger may, with the prior
approval of the presiding officer of the court,
appoint ome or more deputy messengers, for
whom he shal' be responsible.

(3) Whenever in any matter objection is
made to the service or execution of process
by the messenger or his deputy by reason of
the interest of either of them in such matter
or of the relation of either of them to a party
tg snch matter or of any other good cause of
challenge, or whenever, by reason of the
illness or absence of the messenger, it is
necessary to appoint an acting messenger, the
presiding officer may appoint a person so to
act. N

10. Whenever process of the court in a civil
case 1is to be served and no messenger or
deputy messenger bas been appointed at the



{2) Confirmation by the court of any such
attachment or interdict in the judgment in
the action shall operate as an extension of the
attachment or interdict until execution or
further order of the court.

{3) No order of personal arrvest tanguam
suspectus de fuga shall be made unless the
following conditions are complied with, i.e.
unless : —

{a) the cause of action appears to amount,
exclusive of costs, to at least twenty
pounds; and

(b) the applicant appears to have no
security for the debt, or only security
falling short of the amount of the debt
by at least twenty pounds; and

(¢) it appears that the respondent is abcut
to remove from the Territory.

1

17. The court may appoint a curator ad
litesn in any case in which such a curator is
required or allowed by law for a party to any
preceedings brought or to be brought before
the court.

18. In any action the court may summon
to its assistance one or more persons to sit and
act as assessors in an advisory capacity.

19. An action or proceeding may, with the
consent of all the parties therew or upon the
application of any party ‘rheleto, and upon
its being made to appear that the trial of
such action or proceeding in the court wherein
summons has been 1ssued may result in undue
expense or inconvenleiice to such party, be
transferred by the court to any other court of
the same class or of o higher class than the
court from which it desired to remove the
proceedings

20. (1) The court may, on the application
of the party in whose favour a Judoment has }
heen given, rescind or vary such judgment
in the absence f the party against whom the
judgment was granted, provided such last-
mentioned party has received unotice of the
application and has been given an opportunity
to appear at the hearing of the same.

(2) The court may vescind or vary any
]udmnent granted by 1t which was void ab
arigine or was obtained by fraud or by mistake
common to the parties.

{3) The court may correct patent errors in
any judgment in respect of which no appeal
1s pending.
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(4) The court may rescind or vary any

judgment in respect of which no appeal lies.

21. (1) In actions wherein the sum claimed,
being within the jurisdiction, i1s the balance
of an account, the court may enquire into
and take evidence if necessary upon the whole
account, even though such account contains
items and transactions exceeding the amount
of the jurisdiction.

(2) Where the amount claimed or other
relief sought is within the jurisdiction, such
jurisdiction shall not be ousted merely
because it is necessary for the court, in order
to arrive at a decision, to give a finding upon
a matter beyond the jurisdiction.

(3) In considering whether a claim is or is
not within the jurisdiction, no prayer for
interest on the principal! sum claimed or for
costs or for general or alternative relief shall
be taken into account.

22. (1) In order to bring a claim within the
jurisdiction, a plaintiff may, in his summons
or at any tume thereafter, explicitly abandon
part of such claim.

(2) 1f any part of a elaim be so abandoned
it shall be thereby finally extinguished:

rovided that if the claim be upheld in part
only, the abandonment shall be deemed first
to take effect upon that part of the claim
which is not upheld.

23. In order to bring a claim within the
jurisdiction, a plaintiff may, in his summons
cr at any time after the issue thereof, deduct
from his claim, whether Hguidated or unliqui-
dated, any amount admitied by him to be due
by himself to the defendant.

24. A substantive claim .xceeding the
jurisdiction may not be split with the object

0f recovering the same in more than one

action, if the parties to all such actions would
be the same and the point at issue in all such
actions would also be the same.

25. (1) If two or more claims, each based
upon a different cause of action, are combined
in one summons, the court shall have the same
jurisdiction to decide each such claim as it
would have had if each claim had formed the
sole subject of a separate action.

(2) If a claim for the confirmation of an
interdict or arrest granted pendente lite he
joined in the same summons with a claim for



relief of any other character, the court shall
have the same jurisdiction to decide each
such claim as it would have had if each claim
had formed the sole subject of a separate
action, even though all the claims arise from
the same cause of action.

26. In sections eighteen to twenty-five
inclusive, ““action 7, “claim 77, and
““ summons ”’ include ‘‘ claim in reconven-
tion "5 and ‘° plaintiff ©’ and ‘‘ defendant ”’
. ? ‘¢ . . i . . 3
include plaintiff in reconvention > and
‘“ defendant 1in reconvention =’ respectively.

27. Subject to the provisions of the next
succeesling section, the court shall have
jurisdiction to determine any action or pro-
ceeding otherwise beyond the jurisdiction,
if the parties consent in writing thereto.

28. Subordinate Courts shall have no juris-
diction in matters—

(@) in which the dissolution of a marriage
or separation from bed and board
or of goods of married persons is
sought, where the parties to the action
are Kuropeans;

(b) 1in which the validity or interpretation
of a will or other testamentary docu-
ment 1s 1n question;

{¢) in which the status of a person !
respect of mental capacity 1s sought to
be affected ;

(d) in which 1is sought the specific per-
formance of an act without an alter-
native of payment of damages (except
the rendering of an account in respect
of which the claim does not exceed an
amount within the jurisdiction of the
court, or the delivery or transfer of
property not exceeding in value the
jurisdiction of the court);

{e) in which 1s sought a decree of perpetual
silence;

() in which provisional sentence is sought.

Pt
=

29. (1) When in answ:r to a claim within
the jurisdiction the defendant sets up a
counterclaim exceeding the jurisdiction, the
claim shall not on that account be dismissed;
but the court may, if satisfied that the defen-
dant has a reasonable prospect of recovering
an amount exceeding the jurisdiction, stay
the action for a reasonable period in order te
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enable him to institute an actlion In a com-
petent court. The plaintiff in th: court in
which the action was originally instituted
may (notwithstanding his action therein)
counterclaim in such competent court, and in
that event all questions as to the costs incurred
shall be decided by that competent court.

(2) If the period for which such action has
been so stayed has expired and the defendant
has failed to issue and serve a summons in a
competent court in relation to the matters the
subject of such counterclaim. the court in
which the action was originally instituted
shall, upon application, either—

(a) stay the action for a further reasonable

period; or

{£) «dismiss the counterclaim (whether the

defendant does or does not reduce such
counterclaim to an amount within the
surisdiction of the court).

(3) If the defendant has failed to institute
action within such further period, or if the
action instituted by the defendant be stayed,
dismissed, withdrawn, or abandoned, or if the

the instance thereon, the court in which the
action was originally instituted shall, upon
application, dismiss the counterclaim and
shall proceed to determine the c¢laim.

30. The court may, as the result of the trial
of an action. grant

{ay judgment for the plaintiff in respect of
his claim in so far as he has proved the
same ;

(H) judgment for the defendant in respect
of his defence in so far as he has proved
ik

the same;
(¢) absolution from the instance, if it

12 court that the evidence
v the court in giving
ither party;

judgment

(d) such judgwient as to costs as may be
just.

31. (1) Any action in a Second Class Subor-
dinate Court in which the amount of the claim
exceeds one hundred pounds, exclusive of
interest and costs, may, upon application to
the court by the defendant or any one of the
defendants (if there be more than one defen-
dant), be removed to a First Class Subordinate
Court.



(2) Subject to the terms of the proviso to
section four of the Bechuanaland Protectorate
High Court Proclamation, 1938, any action
in a First Class Subordinate Court or a
Second Class Subordinate Court in which
the claim exceeds two hundred pounds, exclu-
sive of interest and costs, may, upon applica-
tion to the court by the defendant or any one
of the defendants (if there he more than one
defendant), be removed to the High Court.

{3) The removal of any action in terms of
sub-section (1) or (2) of this section shall be
subject to the following conditions and
provisions : —

{a) Notice of intention to make such appli-
cation shall be given to the plaintiff
and to other defendants (if any) before
the date on which the action is set
down for hearing:

(b) the notice shall stute that the applicant
objects to the action being tried by a
Second Class Subordinate Court or
any Subordinate Court, as the case
may be;

{¢) the applicant shall give such security
as the court may determine and
approve, for payment of the amount
claimed and such further amount to be
determined by the court, not exceeding
one hundred pounds, for costs already
incurred in the action and which may
be incurred in the court to which the
action is removed.

Upon compliance by the applicant with the
conditions in this section prescribed, all pro-
ceedings in the action in the court shall be
staved, and the action and all proceedings
therein shall, if the plaintiff so requires, be,
as to the defendant or defendants, forthwith
removed from the court into a First Class
Subordinate Court or into the High Court, as
the case may be. TUpon the removal, the
summnions in the court shall, as to the defen-
dant or defendants, stand as the summons in
the court to which the action is removed:

Provided that the plaintiff in the action
may, instead of requiring the action to be
so removed, issue a fresh summons against
the defendant or defendants in a First Class
Subordinate Court or in the Iigh Court, as
the case may be, and the costs already
incurred by the parties to the action shall be
costs in the cause.



CHAPTIR IV.

WiTNESSES aND Evipence ¥ Civil AeTIONS.
Modes o: 32. (1) Any party to any civil action ov
tondme. other proceeding where the attendance of
o itnasces witnesse§ is requived way procure the atten-
for non-  dance of any witness (whether residing or for
attendance: ¢)o time being within the district or not) in
the manner in the rules provided.

(2) (a) 1f any person, being duly subpoenaed
tc give evidence or to produce any books,
papers or documents in his possession or under
his control, which the party requiring his
attendance desives to show in evidence, fails,
without lawful excuse, to attend or to give
evidence or to produce those books, papers or
documents according to the subpoena, or,
urtess duly excused, fails to remain in atten-
dance throughout the trial, the cowrt may,
upon being satisfied upon oath or by the
written return. of the inessenger that such
person has been dulv subpoenaed and that his
reasonable expenses have been paid or offered
to him, impose upon the said person a fine,
not exceeding twenty-five pounds, for his
default, and in default of payment imprison-
ment for a period not exceeding one month.

(b) 1f any person so subpoenaed shall fail
to appear or, unless duly excused, to remain
in attendance throughout the trial, the court
may also, upon being satisfied as aforesaid
and in case no lawful excuse for such failure
shall seemn to the court to exist, issue &
warrant for his apprehension in order that he
may be brought up to give his evidence and
to be otherwise dealt with according to law.

(¢) The court may, on cause shown, remit
the whole or any part of any fine or imprison-
ment which 1t may have imposed under this
sub-section.

(dy The court may ovder the costs of any
postponement or adjournment occasioned by
the default of a witness, or any portion of such
costs, to be paid out of any fine imposed upon
such witness.

Interroga- 33. (1) Whenever a witness resides or is in

tories. a district other than that wherein the case is
being heard, the court may, if it appears to
he consistent with. the ends of justice, upon
the application of either party approve of
such 1nterrogatories as either party shall
desire to have put to such witness and shall
transmit the same, together with any further



interrogatories framed by the court, to the
court of the district within which such witness
resides or is. :

(2) The last-mentioned court shall there-
upon subpoena such witness to appear, and
upon his appearance shall take his evidence in
manner and form as if he were a witness in a
case pending before that eourt, and shall put
to the witness the said interrogatories and
such other questions as way seem to 1t neces-
sury to obtain full and true answers to the
interrogatories, and shall record the evidence
of the witness and shall transmit such record
to the court in which such case is pending.
The said record shall (subject to all lawful
objections) be received as evidence in that
case.

(3) Every witness so subpcenaed to appear
shall be liable to the like penalties in case of
noun-attendaiice or failure to give evidence or
to produce books, papers or documents as if he
had been subpoenaed to give evidence in-the

court of the district in which he resides or is.

34. (1) The court may in any case which is
pending before it, where it inay be necessary
or expedient and consistent with the ends of
justice so to do, appoint a person to be a com-
missioner to take the evidence of any witness,
whether within the Territory or elsewhere,
upon the request of one of the parties to such
case and after due notice to the other party.

(2) The person so appointed shall put to
such witness such questions as have been
fransmitted to him on azreement between the
parties, or otherwise shall allow the parties to
exemine such witness, and shall be permitted
himself to examine such witness as 1f the
witness were being examined 1n court, and
shall record the evidence or cause it to be
recorded, whereupon the evidence taken down
shall be read over to the witress and shall
be signed by him.

(3) The said record shall (subject to all
lawful objections) be received in evidence in
the case.

CHAPTER V.

XECTUTION.

35. Any court which has jurisdiction to try
any action against any party thereto shall
have jurisdiction to issue against any party
thereto any ferm of precess in execution of
its judgment in such action.
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36. (1) A judgment shall become super-
annuated by the lapse of three years from the
day on which it was pronounced, and execu-
tion against property may not thereafter be
issued upon it; but it may be revived for the
purpose of the issue of such execution on the
application and at the expense of the judg-
ment ecreditor, after due notice to the judg-
ment debtor to show cause why it should not
be revived, either in the court in which
judgment was pronounced or in any court
having jurisdiction in respect of the judgment
debtor.

(2) A warrant of execution once issued
shall remain of force until the judgment on
account of which 1t was issued has been
satisfied.

37. The court may, on good cause shown,
stay or set aside any warrant of execution
or arrest issued by such court.

38. Any person who has, either by cession
or by operation of law, become entitled to the
benefit of a judgment debt may, after notice
to the judgment creditor and the judgment

. debtor, be substituted on the record for the
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judgment creditor and may obtain execution
or process 1n aid in the manner provided for
judgment creditors.

39. (1) Whenever a court gives judgment
for the payment of money the amount shall be
recoverable, in case of failure to pay the samae
forthwith or at the time or times and in the
manner ordered by the court, by execution
against the movable property and, if there be
not found sufficient movable property to
satisfy the judgment, then against the
immovable property of the party against
whom such judgment has been given.

(2) Where it is required that immovable
property subject to any claim ranking in
priority to that of the judgment creditor be
sold in execution, such property shall be sold
only through the sheriff after process in aid
to that end shall have been granted by the
High Court.

40. In respect of any process of execution
issued out of any court, the following property
shall be protected from seizure and shall not
be attached or sold, to wit:—

(a) The necessary beds, bedding and
wearing apparel of the person against
whose property execution is levied and
of his family;



(b) the necessary furniture and household
utensils in so far as the same do not
exceed 1n value the sum of fifteen
pounds;

{c) the supply of food and drink in the
house sufficient for the needs of such
person and of his family during one
month ;

(d) tools and implements of trade, and
tools necessarily used in the cultivation
of land, in so far as any such tools or
implements do not exceed in value the
sum of twenty pounds;

(e) professional books, documents, or instru-
ments, necessarily used by such person
in his profession, in so far as the same
do not exceed In value the sum of
twenty pounds.

41. (1) The messenger executing any process
of execution against movable property may,
by virtue of such process, also seize and take
any wmoney or bank notes, and may selze, take
and sell in execution cheques, bills of
exchange, promissory notes, bonds or securi-
ties for money belonging to any person
against whom any such execution shall have
beeu issued as aforesaid.

(2) The messenger may also hold any
cheques, bills of exchange, promissory notes,
bonds or securities for money which shall have
been seized or taken, as security for the benefit
of the execution creditor for the amount
directed to be levied by the execution so far
as it 1s still unsatisfied; and the execution
creditor may, -vhen the time of payment shall
have arrived, sue in the name of the execution
debtor, or in the name of any person in whose
name the execution debtor might have sued,
for the recovery of the sum secured or made
payable thereby.

(3) The messenger may also under any
process of execution agalnst movable property
attach and sell in execution the interest of the
execution debtor in any movable property
belonging to him and pledged or sold under a
suspensive condition to a third person, and
may also sell the interest of the execution
debtor in property movable or immovable
leased to the execution dehtor or sold to him
under any hire purchase contract or under a
suspensive condition.

Property
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(4) Whenever, if the sale had not been in
execution, it would have been necessary for
the execution debtor to endorse a document or
t0 execute a cession in order to pass the
property -to a purchaser, the messenger may
so0 endorse the doecument or execute the
cession, as to any property sold by him in
execution.

(5) The messenger may also, as to immov-
able property sold by him in execution, do
anvthing necessary -to effect registration of
transfer. . Anything done by the messenger
under this sub-section or sub-section (4) shall
be as valid and effectual as if he were the
execution debtor.

(6) Where judgment is given against a
member of a partnership or syndicate in an
action in which he individually was plaintiff
or defendant, his interest in the partnership
or syndicate may bhe attached and sold in
execution,

42. (1) Where any person, mnot being the
judgment debtor, makes any claim to or in
respect of any property attached or about to
be attached in execvution under the process of
any court, or to the proceeds of such property
sold 1n execution, his claim shall be adjudi-
cated upon after issue of a summons in the
manner provided hy the rules.

(2) Upon the issue of such summons any
action which may have been brought in any
court whatsoever in respect of such claim shall
be stayed, and the court in which such action
has been brought or any judicial officer
thereof may, on proof of the issue of such
summons, order the party bringing such
action to pay the costs of all the proceedings
in such action after the issue of the aforesaid
summons, and such action shall abide the
result of the proceedings taken upon such
summons.

43. A sale in execution by the messenger
shall not, in the case of movable property
after delivery thereof or in the case of
immovable - property after registration of
transfer, be liable to be impeached as against
a purchaser in good faith and without notice
of any defect.

44, 1f, after a sale in execution, there
remains any surplus in the hands of the
messenger, 1t shall be liable to attachment
for any other unsatisfied judgment debt.



. (1) The court may order the attachment
01 am’ debt, salary or wages actually due to a
judgment debtor by any other person residing,
carrying on business or employed within the
district to the amount necessary to satisfy the
judgment and the costs of the proceedings for
attachment, whether such judgment has been
obtained in such court or in any other Sub-
ordinate Cowrt, and may order such other
person (helelnafter called the ‘“ garnishee )
to pay to the messenger of the court so much
of the debt, salary or wages appearing at the
time of malxmg' the order to be due and
pavable as may be sufficient to satisfy the said
judgment and costs, and may enforce the order
as if it were a judgment of the court.

(2) No such order in respect of salary or
wages shall be granted unless the court is
satisfied upon sworn information that suffi-
clent means will, after satisfaction of the
order, be left to the judgment debtor to
maintain himself and those dependent on him.

(3) Tf, after any such order in respect of
salary or wages has been granted, it is shown
to the satisfaction of the court that sufficient
means to maintain himself and those depen-
dent upon him will not, after satisfaction of
such order, be left to the judgment debtor,
the court shall v: ary or set aside such order
in such manner that such order will only affect
the balance of such salary or wages over and
above such sufficient means,

46. (1) Nothing in this Proclamation
contained shall be construed as authorising
the attachment of future or accruing earnings
otherwise than with the consent in writing
or in open court of the judgment debtor; but
upon such consent being given the court, if
satisfied upon sworn information that suffi-
cient means will, after satisfaction of the
order, be left to the judgment debtor to
maintain himself and those dependent on him,
may grant a garnishee order in respect of
such earnings as if they were actually
pavable.

(2) Such an order may require the garnishee
to pay periodically to the messenger definite
amounts out of the earnings of the judgment
debtor.

(3) The provisions of sub-section (3) of the
last preceding section shall apply to any order
made under this section only if the judgment
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debtor proves to the satisfaction of the court
that, after he gave such consent as aforesaid,
his * financial position changed substantially
for the worse otherwise than by his own
serious and wilful default.

47. (1) 1If the garnishee disputes that the
debt sought to be attached is owing or
aceruing, or alleges that it 1s subject to a
set-off or belongs to or is subject to a claim
by some third person, the court may determine
the rights and liabilities of all the parties and
iay declare the claim of that third person to
he barred, provided that the claim or value of
the matter in dispute is otherwise within the
jurisdiction of the court.

(2) If it be proved that such third person
neither resides nor carries on husiness nor is
smployed within the Territory, and that he
has a prima facie claim to the debt, the court
shall not have jurisdiction under this section.

48. Paywment made by or execution levied
upon the garnishee under the provisions of
this Proclamation shall he a valid discharge
of the debt or amount of salary or wages due
from him to the judgment debtor to the extent
of the amount paid or levied.

49. Nothing in this Proclamation contained
shall be construed as authorising the attach-
ment of any debt, salary or wages or any
moneys or property specially declared by any
law not to be liable to attachment.

50. Every court may make orders con-
cerning the time or times, and by what
instalments, any debt or costs for which
judgment shall be obtained in such court
shall be paid, and all such moneys shall be
paid into court unless such court shall other-
wise direct; and every such order shall be in
the form prescribed by the rules.

51. Where an dppeal has heen noted or an
application to rescind, correct or vary a
judgment has been made, the court may divect
either that the judgment shall be carried into
execution or that execution thereof shall be
suspended pending the decision upon the
appeal or application. The direction shall be
made upon such terms, if any, as the court
may determine as to security for the due
performance of any judgment which may be
given upon the appeal or application,



CHAPTER VL.

Crvin IMPRISONMENT.

",‘l

(1) If a judgment has remained unsatis- summons
ﬁe(l (1111“111g a period of seven days or if the fgp,c,lgv(,’;
judgment debtor has admitted In court or iu ment.
writing or if it appears from the return of the
messenger to any process of execution that the
judgment debtor has not sufficient property
Hable to be attached in execution to satisfy
the judgment deht and costs, the judgment
creditor may summon the judgment debtor
to.show cause why the court should not make
a decree of civil imprisonment against him.

(2) Such summons may be taken out either
in the court wherein the original judgmen
wus given or in the court of any district
wherein the judgment debtor is for the time
heing vresiding, ecarrying. on business or
employed.

(3) Where it appears from the return of
such summons that service was effected else-
where than within the district of the court
from which such summons was issued, the
proceedings shall, unless the judgment debtor
appears, he stayed until the court is satisfied
that the judgment debtor has been paid or
tendered the sum which would have been
payable to him if he had been subpoenaed as
a witness.

(4) A judgment debtor shall not he liable
for any costs incurred by the judgment
ereditor in any pr ()Lecdmgb in  connection
with a decree of civil imprisoninent against
such debtor (other than fees or charges which
acerue to the Government ¢v to the messenger
of the court)—

{a) if the judgment debt arvose from the
purchase on credit of goods other than
foodstuffs or medicines or from any
l[iability to pay any money under a hire
purchase agreement or from a loan of
money, unless it is proved that the
seller of those goods was induced to
grant such credit or the lessor under
the hire purchase agreement was
induced to deliver the asset let by him

the lender was induced to lend the
money, as the case may be, by wilful
misrepresentation made by or on behalf
of the judgment debtor; or

(h) if the rights of the judgment creditor
against the judgment debtor accrue to
the judgment creditor by virtue of
cession,
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53. The court may, upon the return of the
summons and whether the judgment debtor
appears or not, make a decree of civil
imprisonment against such judgment debtor
and authovise the issue of a warrant for his
arrest and detention in any gaol named in
such warrant: Provided that—

(1) the court may at any time suspend the
execution of or altogether discharge
any such decree or warrant upon such
terms as may appear to the court to be
fair and reasonable;

(2) no such decree shall be pronounced and
no such warrant shall be issued if the
judgment debtor prove to the satisfac-
tion of the court that he has no means
of satisfying the judgment debt either
wholly or in part and either out of
present means or out of future earnings
or income, unless 1t appears that the
judgment debtor either—

(@) has wilfull,; made away with any
property in order to defeat or delay
payvment of the judgment debt; or

(b) 15 able to ecarn sufficient to satisfy
the judgment debt by instalments
or otherwise to settle the same, but
in order to defeat or delay pay-
ment of the judgment debt wil-
fully refuses to do so; or

{e) is squandering his money or is
apparently living beyond his
means;

{3) in computing the degree to which the
debtor can satisfy such debt the court
shall take into consideration the condi-
tions under which he obtains his
income and the amount of his necessary
expenses and those of the persons
dependent on him,

54. When, on the hearing of a summons for
¢ivil imprisonment, the judgment debtor
satisfies the court that he has property capable
of being attached in execution by the messen-
ger and sufficient to satisfy the judgment debt
and costs, the court shall either dismiss the
summons or adjourn the further hearing
thereof until the said property has been sold
in execution.

55. The period of civil imprisonment shall
be decided by the court, but shall not in any
case exceed three months, and, where the
judgment debt and costs, so far as the same



are unsatisfied, amount to less than five
pounds, shall not exceed fourteen days.

56. (1) Unless it appears to the court upon
the hearing of any proceedings for ecivil
imprisonmeunt that the debtor has, within
forty-eight hours after having notice of the
judgment upon which such proceedings are
tfounded, made to the judgnient creditor an
offer to satisfy the debt by instalments which
the court judges to be veasonable, or notified
the creditor that he is unable to make an offer
and the court finds this to be true, the court
may order the debtor to pay the costs of such
proceedings; but if it appears that the
judgment creditor has refused such offer, the
court may orvder the creditor to pay those
costs.

(2) Upon any proceedings for the discharge
or suspension of any decree, warrant or order
for civil imprisonment, the court may order
the judgment debtor to pay the costs of such
proceedings, wunless it appears that the
proceedings were due to some fault or omission
on the part of the judgment creditor.

(3) Nothing in this section contained shall
be construed as depriving the comrt of its
discretion to make such order as to costs as
may be just.

57. The keeper of any prison or gaol thereto
authorised by warrant or order shall receive
into his custody and detain in such gaol the
judgment debtor named in such warrant or
order in accordance with the tenor of such
warrant and the provisions of the Prison
Regulations: Provided always that the
judgment creditor shall pay and satisfy the
charges for the maintenance of the judgment
debtor, which shall be such an amount not
exceeding three shillings and sixpence per
diem as the court shall determine and shall
be paid weekly in advance to the keeper of
the prison or gaol, who shall then issue to
the judgment debtor a daily ration based on
the amount of the maintenance money
received.

58. The keeper of the gaol shall forthwith
discharge the judgment debtor from imprison-
ment—

(1) upon expiry of the time for which such

judgment debtor was imprisoned; or

(2) when the judgment creditor gives his

written consent to such discharge; or
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(3) when the judgment creditor or the
messenger certifies in writing that the
amount of the judgment debt and costs
mentioned in the warrant and of any
maintenance money that may have been
paid by him for the unexpired portion
of the period of imprisonment has
been satisfied; and upon such satis-
faction the judgment creditor or the
messenger shall so certity to the said
keeper; or

(4) when such amount is paid to the said
keeper by or on behalf of the judgment
debtor; or ,

(5) upon an order given by the Judge of
the High Court or by any judicial
officer of the district where the decree
of civil imprisonment was pronounced
against the judgment debtor or of the
district wherein the gaol is.

59. No judgment dehtor who has been once
lawfully  discharged from  1mprisonment
(except a debtor discharged by an order of
court suspending such imprisonment) shall
ever again be liable to be arrested for the same
debt or cause of action; but no arrest or
imprisonment or discharge therefrom shall
be deemed to be a satisfaction of the judgment
debt, or of any part thereof, so as to prevent
the judgment creditor from having further
execution against the property of the said
debtor.

60. The court of any district wherein a
judgment debtor is arrested shall have the
same jurisdiction as the court from which the
warrant was issued to suspend such warrant
and may cancel or vary any order of suspen-
sion made by itself; but such first-mentioned
court may mnot discharge altogether any
warrant issned out of any other court.

CHAPTER VIL

APPRALS.

61. No appeal shall lie from the decision
of a court if, before the hearing is commenced,
the parties lodge with the court an agreement
in writing that the decision of the court shall
be final. ,

62. Subject to the provisions of the last
preceding section, a party to any civil suit or
proceeding in a Subordinate Court may appeal
to the High Court against—

{a) any judgment of the unature described

in section thirty;



() any rule or order made in such suit
or proceeding and having the effect of
a final and definite sentence, including
any order as to costs;

(¢) any decision overruling or upholding
an exception, when the parties con-
cerned consent to such an appeal before
proceeding further in an action, or
swhen it is appealed from in conjunction
with the principal case, or when it
includes an order as to costs.

63. Every party so appealing shall do so
within the pertod and in the manner
prescribed by the rules; but the High Court
may in any case extend such period.

G4. A party shall not lose the right to
appeal through satisfying or offering to satisfy
the judgment in respect of which he appeals
or any part thereof or by accepting any
benefit from such judgment, decree or order.

65.(1) The respondent to an appeal may,

by notice in writing, abandon the whole or g

any part of the judgment against which
appeal is noted.

{2) Where the party so abandoning was the
plaintiff or applicant, judgment in respect of
the part abandoned shall be entered for the
defendant or respondent with costs.

(3) Where the party so abandoning was the
defendant or respondent, judgment in respect
of the part abandoned shall be entered for
the plaintiff or applicant in terms of the claim
in the summons or application.

(4) A judgment so entered shall have the
same effect in all respects as if it had been
the judgment originally pronounced by the
court in the action or matter.

(5) This section shall not apply to any
action for affiliation, defamation or seduction.

66. The High Court may, on appeal—

(a) confirm, vary or reverse the judgment
appealed from, as justice may require;

(b) if the record does not furnish sufficient
evidence or information for the deter-
mination of the appeal, remit the
matter to the court from which the
appeal is brought, with instructions in
regard to the taking of further evidence
or the setting out of further infor-
mation:
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(¢) order the parties or either of them to
produce at some convenient time in
the High Court such further proof as
shall to it seem necessary or desirable;
or v

(d) take any other course which may lead
-to the just, speedy and as much as may
be inexpensive settlement of the case;
and

(e) make such order as to costs as justice
may require.

Execution 67. The judgment of the High Court on
gﬁlg‘ig“?eﬂt appeal shall be recorded in the court appealed
cowt oo from, and shall be enforced as if it had been

appeal. . . .
pp given in such last-mentioned court.

PART ITI.—CRIMINAL MATTERS

CHAPTER - VIII.

CRIMINAL JURISDICTION.

;’I‘l"rlgg;tgfn 68. Subordinate Courts of the First, Second

of classes and Third Class shall have jurisdiction over

of rime all offences except treason, murder, sedition,
offences.  gffences relating to coinage or currency, and
rape:

Provided that cases of rape where natives
only are concerned may be tried in Subordi-
nate Courts of the First Class:

Provided further that Subordinate Courts
of the First Class shall have jurisdiction to
try any case of rape which has been remitted
for trial by the Attorney-General.

i 69. (1) Subject to the provisions of the last

wurisdiction. preceding section, any person charged with
any offence committed within any district may
be tried by the court of that district.

(2) When any person is charged with any
offence—

(a) committed in the Territory within the
distance of two miles beyond the
boundary of the distriet; or

(b) committed in or upon any vehicle
employed on a journey any part
whereof was performed within the
distance of two miles of the district; or

(¢) begun or completed within the district,
such person may be tried by the court of the
district as if such person had been charged
with an offence committed within the district,



(3) Where it is uncertain in which of
several jJurisdictions an offence has been
committed, 1t may be tried in any of such
Jurisdictions.

(4) A person charged with any offence may
be tried by the court of the district wherein
any act or omission or event which is an
element of the offence took place.

(9) A person charged with theft of any
property or with obtaining by any offence
any property or with any offence which
involves the receiving of any property by him
may also be tried by the court of any district
wherein he has or had any part of the
property in his possession.

(6) A person charged with kidnapping,
child-stealing or abduction may be tried by
the court of the district in which this took
place or of any district through or in which
he conveyed or concealed or detained the
person kidunapped, stolen or abducted.

(7) Where by any special provision of law
a Subordinate Court has jurisdiction in respect
of any offence committed beyond the local
limits of the distriet , such court shall not be
deprived of such jurisdiction by any of the
provisions of this section.

70. (1) Subject to the provisions of thiz
Proclamation and of any other law in force in
the Territory, Subordinate Courts may punish
any person convicted of any olfence 1n the
following manner and (save as 1s specially
provided by this Proclamation or any other
law) in no other or more severe manner, that
is to say:— .

{(a) A Subordinate Court of the First Class:

(1) Imprisonment for a period not
exceeding two years with or
without hard labour;

(i1) fine not exceeding one hundred
pounds or in default of payment
such imprisonment as aforesaid;

(11i) whipping, subject to the provisions
of section eighty and to any
other provisions hereinafter con-
tained, mnot exceeding fifteen
strokes with a cane.

(6 A Subordinate Court of the Second

Class:

(1) ITmprisonment- for a period not
exceeding one year with or
without hard labour;

Jurisdiction
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(ii) fine not exceeding fifty pounds or
in default of payment such im-
prisonment.as aforesaid;

(111) whipping, subject to the provisions
of section eighty and to any
other provisions hereinafter con-
tained, mnot exceeding eight
strokes with a cane.

(¢) A Subordinate Cowrt of the Third
Class :
(i) Imprisonment with or without
hard labour for a. period not
exceeding six months;

(i1) fine not exceeding ten pounds or
in default of payment such im-
prisonment as aforesaid.

A Subordinate Court of the Third Class shall
have no power to impose a punishment of
whipping.

(2) Any person convicted of any offence
may be punished by both such fine and such
imprisonment or by both such imprisonment
and such whipping, but an offender shall not
for the same offence be punished both Ly fine
and by whipping.

(3) The court may, in imposing a punish-
ment of both fine and imprisonment under
this section, sentence the accused to a further
period of imprisonment if the fine be not paid,
provided that the maximum period of
imprisonment laid down in sub-section (1) of
this section be not exceeded.

(4) The punishment of whipping shall be
subject to the provisions of section eighty
hereof and shall only be imposed for—

(1) assault of an aggravated or indecent
nature or with intent to do grievous
bodily harm;

(i1) culpable homicide, robbery, bestiality
or an act of gross indecency com-
mitted by one male person with
another or any attempt to commit
any such offerce; or

(111) any statutory offence for which
whipping may be imposed as a
punishment:

Provided that the punishment of whipping
shall not be imposed on females or on males
under the age of eighteen years (save in any
case where. a male child under the age of



eighteen years has been senteunced under the
Bechuanaland Protectorate Criminal Proce-
dure and Evidence Proclamation, 1938):

Provided further that, anything to the
contrary in any other law notwithstanding,
the punishment of whipping shall not be
imposed more than once for the same offence.

(5) Where any law provides that for any
offence there may be imposed any forfeiture
or confiscation, the court hefore which such
offence is prosecuted may impose such for-
feiture or confiscation in addition to any
other penalty.

(6) Nothing in this section contained shall
be construed as authorising a court to impose
for any offence a punishment greater than
may by law be imposed for such. offence, or
23 preventing a court from imposing, as often
as 1t is specially authorised by any law so to
do, any other or more severe punishment than
the punishments mentioned in sub-section (1)
of this section.

71. When in the course of any trial it
appears that the offence under trial is from
its nature or magnitude only subject to the
jurisdiction or more proper for the cognizance
of the High Court, or when the public prose-
cutor so requests, the presiding officer shall
stop the trial, and the proceedings shall
thereupon be those of a preparatory exami-
nation.

CHAPTER IX.

REMITTAL.

72. When a case in which a preparatory
examination was held has been remitted for
trial or sentence, the court to which it has
been remitted shall deal therewith as
prescribed by the Bechuanaland Protectorate
Criminal Procedure and Evidence Procla-
mation, 1938, and shall have power, in respect
of each offence or count to which the remittal
refers, to impose a sentence in accordance with
the provisions of section seventy 1f the
remittal is expressed to be under the ordinary
jurisdiction of such court, or a sentence in
accordance with the provisions of section
seventy-three if the remittal is expressed to
be under the increased jurisdiction given by
such last-mentioned section,
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73. (1) When a case has been so remitted
and the remittal is expressed to be under the
increased jurisdiction given by this section,
the jurisdiction of the court in respect of
punishments as expressed in section seventy
shall be increased in the manner following : —

(a) A Subordinate Court of the First Class:
The maximum amount of imprisonment
shall bz four years; the maximum
amount. of fine shall be two hundred
pounds;

() A Subordinate Court of the Second
Class: The maximum amount of
imprisonment shall be two years; the
maximum amount of fine shall he one
hundred pounds.

(2) The court may, in imposing a punish-
ment of both fine and imprisonment under this
section, sentence the accused to a further
period of imprisonment if the fine be not paid,
provided that the said maximum period of
imprisonment be not exceeded.

CIHHAPTER X.

REVIEW AS OF COURSE.

74. All sentences in criminal cases imposed
by a Subordinate Court of the Third Class
other than sentences of imprisonment for a
period exceeding three months shall be subject
to review as of course by an officer appointed
to hold a First Class Subordinate Court in the
district in which such Third Class Subordinate
Court is situate; but without prejudice to the
right of appeal against such sentence whether
hefore or after confirmation of the sentence
by the officer reviewing the same,

75. All sentences in eriminal cases in which
the punishment awarded is imprisonment
(including detention in a reformatory, indus-
trial - school, 1inebriate reformatory, farm
colony, work colony, refuge, rescue home or
ather. similar institution) for any period
exceeding three months or a fine exceeding
twenty-five pounds or any whipping (save in
any case i which a male child under the age
of eighteen years has heen sentenced under
the Bechuanaland Protectorate Criminzl
Procedure and Evidence Proclamation, 1938)
skall be subject in ordinary course to review
by the High Court; but without prejudice to
the right of appeal against such sentence
whether before or after confirmation of the
sentence by the High Court,



76. (1) Whenever a Subordinate Court of
the Third Class 1mposes a punishment (other
than a sentence of imprisonment for a period
exceeding three months) upon any person
convicted of an offence, the officer so imposing
the punishment shall forthwith transmit the
proceedings to a reviewing officer as provided
in section seventy-four together with such
remarks, if any, as he may desite to append
thereto.

{2) Whenever a Subordinate Court imposes
upon any person convicted of an offence any
such punishment as in section seventy-five
mentioned, the clerk of the court shall
transmit to the Registrar of the High Court,
not later than one week next after the deter-
mination of the case, the record of the
proceedings in the case together with such
remarks, if any, as the presiding officer may
desire to append thereto, and with any written
statements or arguments which the accused
may within three days after the sentence
supply to the clerk of the court, and the
Registrar shall, with all convenient speed, lay
the same before the Judge, in chambers, for
his consideration.

77. (1) If, upon considering the proceedings
i the last preceding section mentioned and
any further information or evidence which
wmay, by the direction of the reviewing officer
or the Judge, be supplied or taken by the
lower court, it appears to the reviewing officer
or the Judge, as the case may be, that they
are in accordance with justice, he shall
endorse his certificate to that effect upon the
record thereof; and the said record shall then
be returned to the court from which the same
was transmitted.

(2) If, upon considering the proceedings
aforesaid, it appears to the reviewing officer
or the Judge, as the case may he, that the
same are not in accordance with justice or
that doubts exist whether or not they are in
such accordance—

{a) the reviewing officer may--—

(i) alter or reverse the conviction or
reduce or vary the sentence of
the court which imposed the
punishment; or
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(ii) when it appears necessary to do
so, remit such case ta the court
which imposed the sentence with
such instructions relative to the
taking of further evidence and
generally to the further pro-
ceedings to be had in such case
as the reviewing officer thinks
fit, and make such order
touching the suspension of the
execution of any sentence
against the person convicted or
the admitting of such persou to
bail, or, generally, touching any
matter or thing connected with
such person or the proceedings
in regard to him as to the
reviewing officer seems calcu-
lated to promote the ends of
justice; or

(ii1) submit the proceedings to the
Judge for review as if the case
were one falling under sub-
section (2) of section seventy-six
of this Proclamation.

{h) the Judge may—

(1) alter or reverse the conviction or
increase or reduce or vary the
sentence of the court  which
imposed the punishment; or

(ii) when it appears necessary fo do
s0, remit such case to the court
which imposed the sentence with
such instiuctions relative to the
taking of further evidence and
generally to the further proceed-
ings to be had in such case as the
Judge thinks fit, and may make
such order touching the suspen-
sion of the execution of any
sentence against the person con-
victed or the admitting of such
person to bail, or, generally,
touching any matter or thing
connected with such person or
the proceedings in regard to him
as to the Judge seems calculated
to promote the ends of justice:

Provided that in the event of any conviction
being reversed or proceedings set aside on any
ground mentioned in sub-section (6) of section
eighty-one; the provisions of that sub-section
in respect of the institution of fresh pro-
ceedings shall mutatis mutandis apply.



() [f in any case the Judge desires to have
any question of law or fact arising in any
such case argued at the bar, he may direct the
same to he argued by the Attorney-General
and by such other person as the Judge may
appoint.

(4y Tf in any criminal case in which a
Subordinate Court of the First or Second Class
has imposed a sentence which is not subject to
review in the ordinory course in terms of
section seventy-five, it is brought to the notice
of the Judge that the proceedings in which
the = sentence was imposed were not in
accordance with justice, the Judge shall have
the same powers in respect of such proceedings
as if the record thereof had been laid hefore
him in terms of sub-section (2) of section
serenti-six.

CHAPTER XI.
FXEcuTioN o1 SENTENCES.

78. (1) Any person sentenced to undergo warrant
the punishment of imprisonment shall bhe [Sduired for
committed to the prison of the district for the ment to
purpose of punishment by a warrant under”
the hand of a judicial officer specifying any
punishment to which the accused has heen
sentenced.

(2) Such warrant may be signed either by
the judicial officer who passed the sentence or
by any other judicial officer for the same
district.

79. (1) The execution of any sentence of Execution
fine or of imprisoement, whether with or gisentence
without hard labour, shall not be suspended under

b, the transinission of or the obligation to conditions.
transmit the record for review unless the
person sentenced shall give sufficient bail to
pay the fine imposed upon him or to surrender
himself in order to undergo such imprison-
ment (as the case mayv be) in case the
proceedings in the case shall be approved as
aforesaid and in case a written notice to pay
or to surrender (as the case may be), signed by
the clerk of the court, shall be served upon
or for such person at some place to be
mentioned in the bail bond or vecognizance.

(2) Every such notice requiring the
payment of the fine or the surrender of such
person (as the case may be) shall be served
in like manner as is prescribed by the rules
in regard to the service of the summons on
a defendant in a civil case,
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the age of eighteen years has been sentenced
under the Bechuanaland Protectorate Crimi-
nal Procedure and XFvidence Proclamation,
1938) be inflicted until either the proceedings
in the case have been returned with such a
certificate as is in sub-section (1) of section
scventy-seven of this Proclamation mentioned
or the High Court has affirmed the sentence
of the Subordinate Court.

(2) If in any case a person sentenced to
recelve any number of strokes shall not he
also condemned to he imprisoned for such
a period as shall allow time for the Judge’s
certificate to be received before inflicting the
said strokes, such person, in case he shall not
give sufficient bail to appear after being served
at some place to be mentioned in the bail bond
or recognizaunce with a written notice signed
by the clerk of the court requiring him so to
do, shall be detained in custody until either
the proceedings in the case have been returned
as aforesaid, or the sentence has been affirmed
as aforesaid.

(3) In every case in. which any erson
sentenced as aforesaid shall give bail as
aforesaid, the judicial officer (should he so
think fit) may take bail also for the cost and
charge of serving such notice as aforesaid
(it necessary), which cost and charge shall be
the same as that of serving a summons in a
civil case against the same person at the same
place.

CHAPTER XII1.

CriMINAL APPEALS.

81. (1) Any person convicted of any offence
by the judgment of any Subordinate Court
(including a person discharged after convic-
tion under any provision of the Bechuanaland
Protectorate Criminal Procedure and
Evidence Proclamation, 1938) may appeal
against sach conviction and against any
sentence ot order of the court following there-
upon to the High Court. KEvery person giving
notice of appeal to the High Court against
the decision of a Subordinate Court in any
eriminal matter shall- deposit the sum of
two pounds: Provided that the Judge may,
if he is of the opinion that the appeal was
not of a frivolous nature, or for any other
cause, order the deposit, or a portion of it,
to be refunded.



(2) Whenever a criminal summons or
charge 1s dismissed at any stage of the
proceedings on exception or on the ground
that it is bad in law or that it discloses no
offence, the Attorney-General may in like
manner appeal against such dismissal.

(3 Any such appeal shall be mnoted and
prosecuted within the period and in the
manner prescribed by the rules; hut the
High Cowrt may in any case extend such
period.

(4) The High Court shall thereupon have
the powers set out in sub-section (2) (b) of
section seventy-seven: Provided that, notwith-
standing that the High Court is of opinion
that any point raised might be decided in
favour of the appellant, no conviction or
sentence shall be reversed or altered by reason
of any irregularity or defect in the record or
proceedings unless it appears to the High
Court that a failure of justice has in fact
resulted therefrom or that the accused has
been prejudiced thereby.

(6) When an appeal under this section is
noted, the provisionz of sections seventy-nine
and eighty shall apply mutatis mutandis to
the sentence appealed against.

(6) Whenever a conviction and sentence of
a Subordinate Court ave set aside on appeal
on the ground that evidence was admitted
which should not have been admitted, or that
avidence was rejected which should have been
admitted, or on the ground of any other
irregularity  or defect in  the procedure,
proceedings in respect of the same offence to
which the counviction and sentence veferred
may agalr be instituted either on the original
summons or charge or upon any other indict-
mientt, summons or charge, as if the accused
had not previously been arraigned, tried and
convieted : Provided that such proceedings
shall not be instituted beforas the same judicial
officer who trecorded the conviction and
imposed the sentence set aside.

PART IV.—OFFENCES.

82. Any person wilfully disobeying or
neglecting to comply with any order of a
Subordinate Court shall be guilty of a
contempt of court and shall, upon conviction,
be liahle to a fine not exceeding twenty-five
pounds or, in default of pavment, to imprison-
ment with or without hard labour for a period
not exceeding three months, or to such im-
prisonment without the option of a fine.

Penalty for
dis-
obedience
of order

of court.



Oifences
relating to
execution.

Lustody
and punish-
ment for
contempt
of court.

83. Any person who—

(1) o

r

bstructs a messenger or deputy nesseti-
rer in the execution of his duty; or
(2) being aware that goods arve under arrest,
interdict, cr attachment by the court,
makes away vwith or disposes of those
goods in any manner not authorised
by law, or knowingly permits those
goods, if in his possession or under his
control, to be made away with or
disposed of in any such manner; or

;€

{3) being a judgment debtor and being
required by a messenger or deputy
messenger to point out property to
satisfy any warrant issued 1n execution
of judgment against such person,
either-—

(a) falsely declares to that messenger
or deputy messenger that he
possesses no property or not suffi-
cient property to satisfy the
warrant; or

(b) although owning such property
neglects or refuses to point out the
same; or

(4) being a judgment debtor refuses or
neglects to comply with any require-
nent of a wessenger or deputy messen-
ger 1in regard to the delivery of
documents 1n his possession or under
his control relating to the title of the
immecvable property under execution,

shall, upon conviction, be liable to a fine not
exceeding twenty-five pounds or, in default of
payment, to imprisonment for a period not
exceeding three months, or to such imprison-
ment without the option of a fine.

84. (1) If any person, whether in custody
or not, wilfully insults any judicial officer
during his sitting or any clerk or messenger
or other officer during his attendance at such
sitting, or wilfully interrupts the proceedings
of the court or otherwise misbehaves himself
in the place where such court is held, he shall
lin addition to his liability to being removed
and detained as in sub-section (4) of section
st provided] be liable to imprisonment for
any period not excecding one month or to pay
a fine not exceeding twenty pounds for every
such offence or, in default of payment, to such
imprisonment. ’



(2) In any case in which the court commits
o- fines any person under the provisions of
this section, the judicial officer shall without
delay transmit to the Registrar of the High
Court, for the consideration and review of
the Judge in chambers, a statement, certified
by such judicial officer to be true and correct,
of the grounds and reasons of his proceedings,
and shall alse furnish to the party committed
a copy of such statement.

PART V.—GENERAL AND SUPPLE-
MENTARY.

85. No Subordinate Court shall be com-
petent to pronounce upon the validity of a
Proclamation or Notice of the High Com-
missioner, and every such court shall assume
that such Proclamation or Notice is valid.

86. (1) Im any proceedings, whether civil
or criminal, the court may, at any time before
judgment, amend any summons or other
document forming part of the record:
Provided that no amendment shall be made
by which any party other than the party
applying for such amendment may (notwith-
standing adjournment) be prejudiced in the
conduct of his action or defence.

(2) In civil proceedings an amendment
may be made upon such terms as to costs and
otherwise as the court may judge reasonable.

(3) No misnomer in regard to the name of
any person or place shall vitiate any proceed-
ing of the court if the person or place be
described so as to be commonly known.

87. Whenever a decision is given by a
Subordinate Court in a criminal case on a
matter of law, and the Attorney-General is
dissatisfied with such decision, the Attorney-
(General may seek the ruling thereon of the
High Court, and the High Court may set
down the matter to be argued before it.

88. (1) Nothing in this Proclamation shall
be construed as affecting the operation of the
Bechuanaland Protectorate Criminal Pro-
cedure and Evidence Proclamation, 1938,

(2) Nothine in this Proclamation contained
shall be construed as depriving the High
Court of any power to review and correct the
proceedings of any Subordinate Court,

Jurisdiction
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89. (1) Nothing in this Proclamation shall
affect proceedings pending in the court of
any District Commissioner, Assistant District
Commissioner or Cadet at the date of coming
into effect of this Proclamation:; and such
proceedings shall be continued and concluded
in every respect as if this Proclamation had
not been promulgated.

(2) Proceedings shall, for the purpose of
this section, be deemed to be pending if, at
the commencement of this Proclamation,
summons had heen issued ov the accused had
pleaded hut judgment had not been given;
and to be concluded when judgment is given.

90. Nothing in this Proclamation contained
shall affect the existing custom whereby the
attendance of & native accused or witness ov
party to a civil action in any court in the
Territory may be secured through his chief,
sub-chief or headman by warning, either in
writing or by messenger of such chief, sub-
chief or headman.

91. (1) The High Commissioner may from
time to time, hy Notice in the Gazette, malke
rules regulating and prescribing the practice,
procedure, fees, costs and charges of, and
the forms to be used in, Subordinate Courts;
and all such rules shall have the same force
and effect as if thev had beeun contained in
this Proclamation.

(2) Until other rules have been made and
forms have been preseribed under this section,
the rules and forms now in force in the courts
of District Commissioners shall, notwith-
standing the provisions of section ninety-three
of this Proclamation, be observed in Suhbordi-
nate Courts.

92. In this Proclamation, unless incon-

sistent with the context—

*“ Attorney-Greneral ”” means the Attorney-
General for the High Commission
Territories;

“ Court ”’ means a Subordinate Court as
established under this' Proclamation:

““ District > means one of the several areas
prescribed under section three of Pro-
clamation No. 1 of 1903; and in
relation te any Subordinate Court
means  the district or sub-district or
area within which that Court has
jurisdiction ;



‘““ High Court ”” means the High Court of
the Bechuanaland Protectorate esta-
blished under the Bechuanaland Protec-
torate High Court Proclamation, 1938;

Immovable property 7’ includes every
right or interest to and in any buildings
and other fixtures erected within the
Territory with the consent express or
implied of the Government;

““ Judge ’ means the Judge of the High

Court;

“Judgment >’ in civil cases includes a
sentence, decree, rule or order;

Judicial Officer 7’ includes any officer
appointed under section two of this
Proclamation to hold a court;

(Hfence > means an aect or omission
punishable by law or by a regulation
or order made and in force under any
Proclamation

““ Rules ** mean rules in force under section
ninety-one of this Proclamation;

Sheriff ” means any officer duly appointed
to execute the sentences, decrees,
judgments, writs, summonses, rules,
orders, commands and processes of the
High Cowrt, and includes a Deputy
Sheriff; and, wuntil a Sherift 1s
appointed, shall be deemed to include
a essenger appoinfed under section
nine of this Proclamation;

“ Subordinate Court > means a Subordinate

Court as constituted under this Procla-
mation.

93. The laws specified in the Schedule to Laws
this Proclamation are hereby repealed to the Toveald:
extent set out in the fourth column of that

Schedule.

94. This Proclamation may be cited as the Short titie
Bechuanaland Protectorate Subordinate &% com- .
Courts Proclamation, 1938, and shall have
force and take effect as from the first day of
January, 1939.

Gon Save rur KING.

Given under my Hand and Seal at Pretoria this
Third day of December One thousand Nine hundred
and Thirty-eight.

W. H. CLARK,
High Commissioner.
By Command of His Excellency
the High Commissioner.
H. E. PRIESTMAN,

Administrative Secretary.



SCHEDULE.

No. and Year

|
Long or shori title

Country. ‘ of Law. or subject of law. Extent of repeal.
Cape of Ordinance No. | Criminal Procedure | Section three.
Good 40 of 1828
Hope
. —_ Charter of Justice. | So much as is un-
i repealed.
. i Ordinance No.| Rights of Execution | The whole, in so far
3 of 1844 Creditors as it affects in-
ferior courts.
" Act No. 20 of | The Resident Magis- | So much as is un-
1856 trates’ Court Act, repealed.
1856
" Act No. 9 of | Amending Act No. | The whole.
| 1857 20 of 1856
i | Act No. 12 of | For facilitating the : The whole.
1869 despatch of busi-
ness in Resident
Magistrates’ Courts
" Act No. 21 of | The Resident Magis-| The whole.
of 1876 trates’ Court Act,
1876
Act No. 8 of | The General Law | Section siz, in so
1879 Amendment Act, far as it affects
1879 inferior courts.
Act No. 16 of | The Resident Magis-| The whole.
1882 trates’ Court Act,
' 1882
L Act No. 46 of | The Libel Act, 1882 | Section nine.
1882
" Act No. 43 of | The  Magistrates’ | The whole.
1885 Jurisdiction Act,
1885
. Act No. 17 of | The Appeal Court | Sections fwcelve and
1886 and Sheriffs’ | thirteen.
Duties Act
R Act No. 31 of | The Enrolled | The whole.
1886 ! Agents’ Act, 1886
Bechuana- | Proclamation | — Sections  thirteen,
land dated the ! Jfourteen, sizteen,
Protec- 10th June. eighteen and
torate 1891 Sforty-two.
" Proclamation | Jurisdiction....... Section one.
No. 2 0f 1896
" Proclamation | Jurisdiction....... The whole.
i No.9of 1898
. . Proclamation | Special Court Fur- | Section jfour.
{ No. 11 of | ther Amendment
| 1928 Proclamation,
i 1928
" Proclamation | Special Court Fur- | The whole.
No. 59 of ther Amendment
1933 Proclamation,
? 1933
i Proclamation | Assistant Resident | The whole.
No. 42 of | Magistrate and
1934 Special Justice of
the Peace (Re-
view) Proclama-
tion, 1934
Proclamation | Assistant Resident | The whole.
No.90f1935 | Magistrate and |
Special Justice of
the Peace (Re-
| view) Proclama-

tion, 1935



